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Presidenti Message 


A very successful meeting of the Board of Governors and meeting of Mid- 
year Conference were held in Orlando on December 10th and 11th. The Circuits 
were well represented and Committee reports were made at the Conference, 
followed by the report of the Committee on the New Constitution for Florida. 
This latter committee did not complete its report and therefore the Conference 
of Bar Delegates, preceding the annual Convention in March will be given over 
to the completion thereof. 


It was with the utmost satisfaction that we received the report of the 
Committee on Integration, headed by James D. Bruton, Jr. of Plant City, to 
the effect that the petition praying the Supreme Court to integrate our Asso- 
ciation had been filed on December 1st, and the hearing is set for January 18, 
1949. All members of the Association are urged to see that their desires are 
made known to the Court, either by letter to the Chief Justice, or by personal 
appearance at the hearing. In addition, it is requested that all members of 


the Board of Governors take the responsibility of seeing that each Circuit 
is represented at such hearing. 


It was likewise with much pleasure that we received the report of the 
Committee on Civil Procedure that petition had been filed with the Supreme 
Court on December 8, 1948, requesting the Supreme Court to promulgate the 
new rules applicable to common law actions. These rules are grounded primarily 
upon the Federal Rules of Civil Procedure, and this petition culminates a ten 
year effort on the part of our Association to modernize our procedure in common 
law actions. No date for hearing the petition has been scheduled, because shortly 
after the first of the year there will be filed the draft of a few proposed changes 
in the Chancery Rules that will eliminate confusion, principally as to the time 


| 
| 
| 
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for filing pleadings. Our Committee is headed by John T. Wigginton of Talla- 
hassee, and we are confident that at the hearing, which should be held before 
the first of February, the Association will be well represented to the end that 
this project may be finally a success. 


The Committee on Public Relations presented its report, and all local Asso- 
ciations are urged to play their part in carrying out on the local level the 
beginning of this vital program, to the end that we may all realize the necessity 
for its continuance and constant expansion. The other committees reporting 
showed plainly the efforts they are each putting forth and due to this, we may 
confidently expect this year to be a successful one. 


ROBERT J. PLEUS, 
President 


CREM? 


IN THE SUPREME COURT OF FLORIDA 
JUNE TERM, A. D. 1948 
WEDNESDAY, DECEMBER 1, 1948 


IN RE: PETITION OF FLORIDA 
BAR ASSOCIATION, ET AL. 


Petition of the Florida State Bar Association by its President, Honorable 
Robert J. Pleus and by its Committee on Integration of the Bar of Florida by 
Honorable James D. Bruton, Jr., Chairman, having been submitted to the Court 
praying that the court enter the Rule of Integration of the Florida Bar which 
rule is found in the form of a resolution adopted by the Florida State Bar 
Association in the Florida Law Journal of June 1946, and that the court enter 
such other rules in the premises as may be proper, it is ordered that said 
petition be filed in this court as of this date and that said petition be and is 
hereby set down for oral argument before the Court En Banc at 9:30 o’clock 
A. M. on Tuesday, January 18, 1949, and that parties desiring to file briefs 
in behalf of or against the granting of said petition shall file same in this 
court on or before the said date hereby set for oral argument and that notice 
of oral argument be published in the Florida Bar Journal and in the Press. 

A True Copy 


TEST: 


GUYTE P. McCORD 
Clerk Supreme Court. 
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STATE SPONSORED TAX AVOIDANCE 
POSSIBILITIES IN FLORIDA 


by J. WM. NORMAN of Stetson Law College Faculty 


Florida narrowly escaped becoming a community property state in 1947 
when the State Senate defeated a House-approved community property bill. 
The attractiveness of community property which led four states to adopt it 
and fourteen others to accord it legislative consideration stemmed from its 
federal tax advantages. The Revenue Act of 1948 has now made community 
property a dead issue in those states which did not adopt it. Nevertheless, 
the federal tax disparity between community property and non-community 
property states showed that a state may, by shrewdly framing its statutes, 
give its residents favored federal tax status. This has been called “state 
sponsored tax avoidance” by the editors of Fortune. 


When the Revenue Act of 1948 was settling the community property 
issue in Florida, it was simultaneously giving birth to another consideration 
of the tax advantages of Florida law. Under the Homestead provision of the 
Florida Constitution? as supplemented by statutes, a Homestead is not alien- 
able without concurrence of husband and wife, nor may it be devised. Instead, 
upon the death of the husband, the wife acquires a life estate in it with vested 
remainders in the lineal descendants. 


This statutory provision was advantageous from the standpoint of fed- 
eral estate taxes before the new Revenue Act, but now it probably has the 
effect of preventing the new marital deduction from being claimed on the 
transmission of Florida homesteads.* 


If the Legislature attempts a solution, it will doubtless try to avoid the 
necessity of a constitutional amendment. Thus, it will seek a statutory solu- 
tion consistent with the requirement of Art. X, Sec. 2 that the “exemption 
inure to the widow and heirs.” Such a statute might take one of these forms: 


1. A provision that an absolute undivided interest in the homestead equiva- 
lent in value to a life estate in that property be given to the surviving 
spouse, the lineal descendants to take equal undivided interests in the 
remaining portion. While this plan would not be as simple as might be 
desired, it would be advantageous in making possible a marital deduc- 
tion on a part of the homestead without substantially changing the 
respective rights of the surviving members of the family. 


2. A provision that the widow takes a fixed absolute undivided interest 
in the homestead, such as one-third or one-half. The advantage of such a 
provision would be its simplicity, although it would be substantially dif- 
ferent from the present law. 


Since there is no necessity for a change where the estate is not large 
enough to pay a tax, the present method might be retained for homesteads 
in estates valued at less than $60,000. 


Although Florida imposes heavy gasoline, cigarette, and beverage taxes, 
Florida is among the minority of states where consumers may not deduct 


1. “The Ingenious Taxpayer” (Feb. 1947) 35 Fortune 108. 

2. FLA. CONST. Art. X, Secs. 2, 4. 

3. Sec. 731.27, Fla. Stat. 1941. 

4. Morehead, “New Estate and Gift Taxes—How They Affect Property Ownership 
in Florida” (June, 1948) 26 TAXES 491. 
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such taxes on their federal income tax returns.5 This is because the tax is 
technically paid by the wholesaler, although it is effectively shifted to the 
consumer.® While it is true that the wholesaler may deduct the tax, he receives 
no tax benefit from the deduction since he must report as income the part 
of the price which represents the tax. 


To make these taxes deductible by consumers and to save Florida taxpayers 


thousands of dollars annually, the Legislature might contemplate several 
alternatives: 


1. Imposing the tax on the consumer, having the retailer collect it at the 
sale. While this would be the surest way of obtaining consumer deduc- 
tibility, it would entail greater collection expense and would be more 
difficult of administration. 


2. Retention of the present method of collection but changing the theory of 
tax from one on the wholesale transaction to one on the retail sale, mak- 
ing the wholesaler the state’s collection agent. As the state’s agent, 
the wholesaler would be allowed to insure payment by the consumer 

by advancing the amount of the tax to the state. 


3. Taking advantage of Internal Revenue Code Section 23(c)(3) which 
allows consumers to deduct certain state excise taxes although the tax 
is not imposed upon the consumer. Certain technical requirements must 
be met where this section is relied upon to achieve consumer deducti- 
bility, but the Legislature might decide it offers the best solution. 


The Legislature might be interested in protecting settlors of Florida trusts 
from harsh applications of the Clifford doctrine.? Under this doctrine, 
settlors sometimes suffer the misfortune of being taxed on trust income 
without being able to resort to that income for aid in discharging the tax 
liability. 


To protect Florida settlors against this tragic consequence of careless 
draftmanship, the Legislature might create a statutory presumption that 
the settlor did not intend to reserve such powers as those which the Clifford 
doctrine makes disadvantageous. This would have the effect of denying such 
powers to the settlor unless he actually wishes to retain them, in which 
case he could defeat the presumption by clear language to the contrary in 
the trust instrument. 


The federal estate tax is payable out of the residue of the estate, in 
the absence of provision in the instrument or state statute to the contrary. 
Florida’s lack of an appointment statute is not strictly an avoidance problem, 
but it is capable of producing hardship in the payment of the estate tax. 
It is not uncommon for a testator to have settled inter vivos trust, not realiz- 
ing that because of some seemingly insignificant power retained, the entire 
trust property will be included in his gross estate. Or he may provide in his 
will for testamentary gifts without providing that such gifts are to bear their 
proportion of the estate tax. Being generous in these ways with those who 
are not as near and dear to him, he may then bequeath to his family the 


5. I.T. 3636, 1944 C.B. 103 (Fla. gasoline); I.T. 3687, 1944 C.B. 114 (Fla. cigarette). 

6. “Receipt and Disbursement of Major State Taxes” Institute of Government 
(1948) pp. 1, 5, 7. 

7. Helvering v. Clifford, 309 U. S. 331 (1940); Regulations 111, Sections 29.22(a)- 
21, 29.22(a)-22, 29.166-2. 
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residue, which would have been adequate but which is obliterated in bearing 
the tax burden of the entire estate. To avoid this possibility, Florida should 
adopt an apportionment statute,’ distributing the federal estate tax pro- 
portionately over the items included in the gross estate, in the absence of 
stipulation to the contrary. 


In considering these and other possibilities, the Legislature will be in- 
fluenced by non-tax considerations, and rightly so. Intelligent tax planners 
bear in mind that the sacrifice demanded by a tax avoidance device may not 
be worth the saving. Thus, the Legislature may decide, as it did with com- 
munity property, that the federal tax disadvantages of present law are in- 
sufficient to warrant an abandonment of its non-tax advantages. 


If the Legislature should undertake a program of state sponsored tax 
avoidance, some might be shocked at such a shameless attempt to impair 
federal revenues by a series of changes in state law. These should be re- 
minded of the well established distinction between tax avoidance and tax 
evasion. If it is legitimate for an individual to select the one of several 
alternatives which will entail the smallest tax liability, why is it not legiti- 
mate for a state to seek laws which will minimize the federal taxes on 
its residents? 


Rather than acting dishonorably, a state which carries out a tax avoidance 
program is, in a sense, benefitting the federal tax system. It is axiomatic 
that a variance of federal tax burdens from state to state is undesirable. 
The states, by seeking a common level of favorable federal tax treatment, 
can eventually bring about a greater national uniformity in federal taxation.® 


LET THE COUNTY JUDGE DO IT 


by WILLIAM C. BROOKER 
County Judge, Hillsborough County, Florida 


To, “Let George do it” is an established American custom. The practice 
probably came to this continent with the pioneer settlers. It is likely that 
it had its beginning with the earliest human intercourse, but the French 
were the first to give the idea expression. This commonplace saying appeared 
in French writings in the 16th century. In the French language it is “Laissez 
faire ) Georges.” 


From the beginning of the government of Florida, first as a territory, 
and then as a state, official duties not peculiarly within the jurisdiction of 
another county officer have been imposed on the County Judge. Indeed, some 
functions originally within the scope of the jurisdiction of the County Judge 
now constitute the sole work of other county officials. 


By the ordinance promulgated by General Jackson on July 21, 1821, 
following the ratification of the Treaty of Amity with Spain that brought 
Florida under the flag of the United States of America, a County Court was 
established in Escambia and St. Johns, the two counties of the Territory, 
with tax collection as one of its duties. This, however, was not the origin 
of the present County Judge’s Court. In 1823, the Legislative Council of the 


8. New York Decedent Estate Law, Section 124; Pennsylvania Statutes Title 20, 
Section 844. 


9. See also Norman, “State Legislation and Federal Taxation” (Jan. 1948) 
TAXES 35. 
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Territory of Florida, by authorization of Congress, created the County Court 
as a court of probate, with limited civil and criminal jurisdiction. In this 
and subsequent Territorial Acts, and in the Territorial Constitution of 1838, 
the probate jurisdiction of the County Court was referred to as that “usually 
appertaining to courts of ordinary,” the term applied to the administrator 
of estates in the old English Ecclesiastical system, and the English ~~ 
of probate that developed therefrom. 


From time to time the General Assembly, the legislative body in the early 
years of statehood of Florida, charged the County Judge with various duties, 
in addition to his probate jurisdiction. By an Act of the Fourth Assembly, 
approved January 10, 1849, the County Judge was authorized to solemnize 
the rites of matrimony. The Fifth Assembly, by an Act approved January 
24, 1851, made the County Judge responsible for filling a vacancy occurring 
in the office of Justice of the Peace. It was the County Judge’s duty in that 
event to order an election. An Act of the Eighth Assembly, Chapter 794, Acts 
of 1856, approved December 23, 1856, made it the duty of the County Judge 
to impose a fine of ten dollars, or a jail sentence, on any free negro or free 
mulatto without a guardian, and the next General Assembly, by an Act 
approved January 15, 1859, authorized the County Judge to order the sale of 
free negroes of idle or dissolute habits. Another Act of the Ninth Assembly 
empowered the County Judge to issue execution against any tax payer 
failing to make a tax return. 


The County Judge was the first head of county government in Florida. 
He was the first presiding officer of the Board of County Commissioners. 
By an Act of the First General Assembly, approved July 26, 1845, the County 
Judge was made an ex officio member and President of the Board of County 
Commissioners. The County Judge continued to act in that capacity, in addition 
to performing his probate and other duties, until 1872, when the Legislature 
of that year, in the first comprehensive Act relating to the organization, 
powers and duty of County Commissioners, provided that the Board of County 
Commissioners should elect the Chairman from one of their number. 


The County Judge has also served in the field of education. Before the 
county school system had its own distinctive administrative head, the County 
Judge acted as County Superintendent of Public Instruction. The Act of the 
General Assembly approved January 10, 1849, to provide for the establish- 
ment of common schools of the state, made the County Judge Superintendent 
of Schools of the several counties. The Act of 1859, approved December 22, 
1859, authorized the County Judge, as ex-officio Superintendent of Public 
Instruction, to contract for teachers of the common schools, and, by the same 
Act, the County Judge was empowered to appropriate school moneys received 
annually from the State Superintendent of Schools. This ex-officio job of 
the County Judge terminated in 1869, when the Legislature of that year 
established a uniform system of common schools, and provided for a Super- 
intendent of Public Instruction. 


For convenience in this article, the Judge, whether of County Court, the 
County Judge’s Court, or the Probate Court, is referred to as the County 
Judge. From time to time the title has been Judge of the County Court, 
Probate Judge, Judge of the County Judge’s Court, and County Judge, in 
the various Acts of the Territorial Council, the General Assembly, and the 
Legislature. Under the Constitution of 1885, the style is Judge of the County 
Judge’s Court, and, if there is a County Court in the county, the same officer 
is Judge of that Court, but by the Probate Act of 1933, the designation is 
County Judge. 
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As respects probate jurisdiction, the County Judge’s Court of Florida 
corresponds to the Probate Courts of South Carolina and Alabama, the Sur- 
rogate’s Court of New York, the Orphan’s Court of Pennsylvania, the Pre- 
rogatives Court of New Jersey, and the Court of Ordinary in Georgia. But 
these courts have little else in common with the Florida court. The County 


Judge’s Court of Florida now has other judicial functions, as well as numerous 
administrative duties. 


The County Judge serves more people in more ways than any other 
county official; that is, there are more distinct services rendered by the 
County Judge, and these services are rendered to more people, than in any 
other county office. The basic jurisdiction of the County Judge is set forth 
in Section 17 of Article Five of the State Constitution adopted in 1885, and 
with some exceptions, the present functions of the County Judge were cre- 
ated by the Legislature pursuant to and in accordance with that organic law. 


The constitutionally prescribed duties related to: The administration of 
estates of decedents, testate and intestate; guardianship of minors; pro- 
ceedings relating to the forcible entry and unlawful detention of lands and 
tenements; cases at law in which the demand or value of property involved 
does not exceed one hundred dollars; such criminal cases as the Legislature 
may prescribe, in counties where there are no criminal courts; preliminary 
hearings in criminal matters; and the issuance of all licenses. The County 
Judge issues all occupational licenses, though they are actually sold by 
the County Tax Collectors, as well as marriage, hunting, fishing and motor 
vehicle driver’s licenses. 


An important duty of the County Judge, not basically Constitutional, but 
logically germane to it, is the inquisition, adjudication and commitment to the 
Florida State Hospital or to a United States Veterans Hospital, or other 
disposition of mentally and physically incompetent persons. A complementary 
function is the guardianship of such persons. Another duty, similar in its 
nature and procedure to the inquisition of mentally and physically incapaci- 
tated persons, is the adjudication and commitment of epileptic and feeble- 
minded persons, limited by regulation of the State Board of Institutions to 
infants over six years of age, to the Florida Farm Colony at Gainesville. 


During the late war it became desirable and expedient to facilitate and 
expedite the issuance of delayed birth certificates. Delay is inevitable in 
registering a delayed birth certificate with the Bureau of Vital Statistics. 
An easily accessible place and a simple procedure was necessary for the 
issuance of these certificates. Where could the facts of birth be easily and 
quickly proved and the delayed birth certificate promptly obtained? The 
Legislature answered: “Let the County Judge do it.” 


All the foregoing functions, except the issuance of hunting, fishing and 
drivers licenses, involve judicial judgment and discretion, and require highly 
skilled clerical assistance. By the very nature of his work, particularly in 
the probate practice, the County Judge is confronted with questions as intri- 
cate as any that arise in the highest courts. These questions are less sig- 
nificant only in that, except in guardianship and probate matters, they 
involve property interests and claims in limited amounts. To the people 
concerned, they are important—relatively as important as the cases in courts 
of unlimited jurisdiction, and there is no limitation in the County Judge’s 
Court on the size of estates of decedents and incompetents. 
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No official function, with the exception of incompetency cases, taxes 
the energy, patience and judicial attributes of the County Judge more than 
landlord and tenant cases. This is because of the bitterness usually present 
in those controversies, and that is especially true during the existing housing 
shortage. Incompetency causes call for a high degree of human understanding 
and sympathy, as they gravely affect the emotions and lives of the subjects 
of the inquisition and their families. 


Many other functions have been attached to the office of County Judge, 
some statutory and some incidental, some judicial in their nature, and some 
merely administrative. Among these are the following: The issuance of 
free fishing and hunting permits to residents of the state over 65 years of 
age; the issuance of certificates to growers to peddle their own produce free 
of license fee; the issuance of certified copies of certificates of marriage 
end other papers to veterans, without cost, to enable them to get benefits 
under Acts of Congress; the issuance of receipts for payment of the delin- 
quent fee on renewal of drivers’ licenses after the expiration date of the 
license; the issuance of certificates entitling crippled children in needy 
cases to receive free benefits at a crippled children’s hospital operated by 
the Florida Crippled Children’s Commission; determining and designating 
the person entitled to received accrued Social Security benefits payable at 
the death of the person to whom such benefits were being paid; super- 
vising written examinations of applicants for insurance agents’ commissions, 
on request of the Dean of the University of Florida, who supervises extension 
courses in that subject under the direction of the State Insurance Com- 
missioner; conducting absentee voting; canvassing election returns; furnish- 
ing records and reports to the State Comptroller and to the Tax Assessor; 
and, not the least important, as hereinafter shown, acting as public adviser 
on all manner of questions. 


It may well be wondered how the County Judge can do all these things. 
Indeed, it has become impossible in many of the larger counties. In many 
counties the office of County Judge has become a full-time job—an overtime 
job. In some of the larger counties, the County Judge can no longer act 
as Committing Magistrate. Recognizing this situation, the Florida State Bar 
Association Constitution Committee, in its proposed Constitution for Florida, 
has provided for Associate County Judges, by legislative act, upon recommen- 
dation of the Chief Justice of the Supreme Court. Some remedy for this con- 
dition must be found, either in this way or by relieving the County Judge 
of some of his duties, perhaps his purely administrative functions, such as 
the issuance of licenses, with the exception of marriage licenses. The issuance 
of marriage licenses involves some judgment and discretion, and perhaps 
that function should not be vested in a purely administrative officer. 


The jurisdiction and functions of the County Judge are complex and 
confusing, and vary widely in different counties. Even among the larger 
counties, the judicial functions and jurisdictional authority of the County 
Judge is not the same. The County Judge is Judge of the County Judge’s 
Court and of the County Court. If there is no Juvenile Court in the county, 
the County Judge exercises supervision and control of dependent and delin- 
quent children. The County Judge and the Justice of the Peace have con- 
current jurisdiction in certain matters, and the County Judge hears appeals 
from the Justice of the Peace Court. The County Judge, as Judge of the County 
Judge’s Court, has jurisdiction to try civil cases up to one hundred dollars 
in amount, but if there is a County Court, his civil jurisdiction, as Judge 
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of that Court, extends to five hundred dollars in value of property or demand 
for damage. However, if there is a Civil Court of Record, there is no County 
Court, and the civil jurisdiction of the County Judge is limited to one hundred 
dollars in value or amount. If there is a County Court, landlord and tenant 
cases are tried there, but if there is no County Court in the county, the County 
Judge, as Judge of the County Judge’s Court, hears and determines causes 
for the eviction of tenants. If there is a Criminal Court of Record, that court 
has limited criminal jurisdiction, and the County Judge has no jurisdiction 
to try misdemeanors, but if there is no Criminal Court of Record, the County 
Judge has such jurisdiction. There are sixty-seven County Judges, twenty 
County Courts, ten Juvenile Courts, seven Criminal Courts of Record, and 
two Civil Courts of Record in Florida. So, the question of the nature and 
extent of jurisdiction of the County Judge in a single county is dependent on 
the existence or non-existence in the county of other courts. 


Aside from his statutory duties, the County Judge serves a very important 
public function that has come to be regarded almost an essential attribute 
of his office—that of public adviser. People come to the County Judge for 
counsel and advice concerning their domestic troubles, land titles and per- 
sonal property problems, neighborhood quarrels, and nearly every conceivable 
secular and even spiritual thing. Domestic problems are the most common, 
and some very distressing stories of infidelity, desertion, non-support, and 
brutality are related to the County Judge. People seeking the County Judge’s 
advice expect him to be able to answer their questions, whatever their nature 
and however perplexing they may be. During the 1947 Legislature, a man 
came to this County Judge for information concerning a pending bill, foreign 
to the jurisdiction of the office of County Judge, but which was of some 
public interest. When told that the information was not yet available, the 
man said, petulantly: “Judge, the people expect you to know the answer to 
questions when they ask them.” 


Considering the great responsibilities and manifold duties of his office, 
and the deflation of the dollar, the County Judge is inadequately compensated 
for his public services. The pay of the County Judge has not kept pace with 
his cost of living. His salary has remained the same for about twenty years, 
during which time he has seen the value of his pay check shrink nearly 
one hundred per cent. 


The Legislature of 1869 provided a yardstick for computing the pay of 
the County Judge of that day that would now be acceptable as the basis of 
compensation of the County Judges in the larger counties of the state, except 
for a little proviso. Chapter 1690, Laws of Florida, approved February 1, 
1869, put the pay of County Judges on the basis of 33 1/3 cents per day, Sun- 
days excepted, for each one hundred voters in their counties as the same 
appeared registered on the first of July and January each year, but provided 
that the Judge’s pay should not be in execess of three dollars per day. At 
that rate, without the limitation, the County Judge of Dade County, with 
157,156 voters registered in his county in July of 1948, would be handsomely 
compensated. And if the pay of the County Judge eighty years ago seems 
relatively small, or the pay today seems compaatively high, let us be reminded 
that very little time was required to perform the work of the office in 1869. 
It was an honorary office, incidental to a private business or vocation. It 
is not likely that the County Judge in the most populous county of that day 
spent more than ten full days’ work in performing all his duties in any year. 
The County Judges in 1869 had very few duties, compared with the duties 
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of the County Judges of today. The County Judge of Hillsborough County in 
1869 administered only two estates of decedents. During the past year more 
than 700 such cases were filed for administration in the County Judge’s Court 
of Hillsborough County. 


But pay in money is not the only compensation of the County Judge. No 
public servant or professional ministrant, except a clergyman or other min- 
ister, gets greater satisfaction from his work than does the County Judge. 
He is the protector of the interests of widows and children in the administra- 
tion of estates of decedents, and he supervises the guardianship of the prop- 
erty of orphans and incompetents. The suggestion of his title, and his mul- 
tiple relationships with the lives and fortunes of the people of the county, 
bring the County Judge close to the people. The people have come to look 
to the County Judge as their adviser, and a steady stream of people bring 
their diverse and troublesome problems to him every day. These problems 
involve not only questions incidental to the jurisdiction of the County Judge, 
but also questions outside the scope of his official duties. Some people come 
to the County Judge because of a lack of knowledge of conflicting juris- 
diction, or of the forum in which to proceed. Others come to the County 
Judge for counsel and advice for which they cannot afford to pay lawyers. 
In either case, the County Judge is rendering a service to the public, as well 
as giving aid and comfort to poor or misguided people, when he hears and 
advises them concerning their rights and remedies. The sense of service to 
afflicted and distressed fellow human beings, and their gratitude, gives the 
County Judge a feeling of usefulness and contentment. 


Is there anything else for the County Judges to do? It does not seem 
probable, but that is what we thought before people whose births are not 
registered were authorized by the Legislature of 1943 to apply to the County 
Judge for delayed birth certificates, and before the Legislature of 1945 trans- 
ferred from the Circuit Judges to the County Judges jurisdiction over the 
inquisition and guardianship of physically and mentally incapacitated persons. 
It is possible that further duties will be found for the County Judges. If 
another public job, which is not peculiarly within the scope of jurisdiction 
of another county officer, comes out of the legislative hopper, we may logic- 
ally assume that the Legislature will say: “Let the County Judge do it.” 
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ADMISSIONS TO THE FLORIDA BAR* 


By JOHN M. ALLISON 
Vice-Chairman, Florida State Board of Law Examiners 


Prior to 1925 examinations for admission to the bar of Florida were con- 
ducted by the Supreme Court of Florida. In that year the Florida Legisla- 
ture enacted the law creating the State Board of Law Examiners, consisting 
of nine members, practicing attorneys of at least five years’ experience in 
Florida, appointed by the Governor for three-year terms. Two members were 
appointed from each of the four congressional districts as then constituted, 
and the ninth member, the chairman, from the state at large. With only minor 
amendments this law has continued in effect to the present. The act also 
granted to graduates of law schools chartered by and conducted within 
Florida the privilege of a certificate to practice law without further exami- 
nation as to legal attainments. All of these state law schools are approved 
by the American Bar Association. The State Supreme Court, however, has 
retained exclusive control to prescribe qualifications for admission to state 
bar examinations. 


At this time the membership of the Board of Law Examiners is composed 
of members from Pensacola, Tallahassee, Madison, Jacksonville, Daytona 
Beach, Gainesville, Tampa, Fort Myers, and Miami, respectively. A cursory 
glance at a map of Florida discloses that the geographical distribution of 
the above membership well covers all sections of the state. The convenience 
of this coverage to applicants is obvious. 


Presently, Chairman Osborne, who is Chairman-Elect of the National 
Conference of Bar Examiners, has almost twenty years of service on the 
Florida Board. Others of the members have served for periods ranging from 
a few to a dozen years. 


*Reprinted from The Bar Examiner, August 1948, by Special Permission of the author. 
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The Board operates upon an annual budget of $9,500. This is derived from 
applicant fees of $100.00 per person, ($25.00 from repeaters), and a continu- 
ing state appropriation. Of this total, some $3,000.00 annually is paid to the 
National Conference for character reports. The Board receives no compensa- 
tion for its work, but is reimbursed for actual expense in attendance upon 
meetings. It has three part-time employees—a Secretary, Guyte P. McCord, 
who is also Clerk of the State Supreme Court; an Assistant Secretary, Mrs. 
Ella O’Neill Wilkins, who is Deputy Clerk of the Supreme Court; and a modest 
expense reimbursement for part-time clerical help in the Chairman’s office. 
The Board does not have, and has never had any paid graders, readers, or 
assistants to aid in drafting questions. 


The Board, or one of its members, interviews each first-time applicant 
before the latter is admitted to the examination. In the case of state law 
school graduates the interview occurs before a certificate is issued. In addi- 
tion to the filing of the formal application, outlining the course of study, 
or showing evidence of graduation from an approved law school as the case 
may be, and giving brief biographical data and references, and the aforesaid 
personal interview, a character investigation is made of each applicant in- 
cluding state law school graduates. These state law schools are located at the 
University of Florida, Gainesville; at John B. Stetson University, DeLand; 
and at the University of Miami, Miami. Wherever possible, the character 
investigation is made through the agency of The Conference of Bar Exam- 
iners. The Florida Board adopted a rule in March 1948 requiring all appli- 
cants thereafter to submit fingerprints with the usual application. The 
Board has consistently adhered to the principle that admission to practice 
law is a privilege and not a matter of right, and, in each case of doubt, the 
burden rests upon the applicant to establish fitness for admission. 


All applicants, whether practicing attorneys from other states or recent 
law school graduates from outside the state, are treated alike, and given the 
same examination. In December 1941 the Florida Supreme Court adopted the 
American Bar Association rule, requiring all applicants thereafter to be 
graduates of a law school approved by the A. B. A. or the Association of 
American Law Schools, or any other law school approved by the Court. (To 
date there have been no schools approved in the last category.) In addition, 
each applicant must have satisfactorily completed at least two years of resi- 
dence college work toward a bachelor’s degree, in a college or university 
approved by the American Association of Colleges and Universities. The 
rule has one exception. Attorneys from other states, who have been in the 
general active practice of law for at least ten years immediately preceding 
the Florida application, and who are of good character, ability and distinction 
in the practice, may, in the discretion of the Florida Board, be admitted to 
the examination, even though lacking the formal college and law school re- 
quirements. However, they are subjected to the same character investigation 
and bar examination as other applicants. 


At least two examinations annually are required by the statute. The dates 
are usually in March and October. Occasionally a third examination is given 
in June, when deemed necessary by the Board. Examinations are held in the 
Hall of the House of Representatives in the State Capitol at Tallahassee. All 
applications are required to be filed at least ninety days prior to the exami- 
nation, to allow the National Conference time to complete character 
investigations. 
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The Board has its regular meetings in Tallahassee on Saturday afternoons, 
preceding the opening of the bar examination on Monday following. Its time 
is fully occupied through Sunday, in discussion and selection of questions for 
use at the examination, consideration of applicants whose cases could not 
be passed upon by individual Board members, and in interviewing applicants 
who, for various reasons, are required to appear before the entire Board. 
Questions are almost entirely the essay, or problem type, except for certain 
necessary questions dealing with fundamental rules of local practice and 
procedure. The real reward to the members for their work comes at these 
meetings—in the cherished, congenial, good fellowship enjoyed, and I might 
also mention, in feasting upon the most delicious pralines ever produced, 
which are the constant gift of our always thoughtful and gracious Assistant 
Secretary, Mrs. Wilkins. 


Examinations consume three full days—composed of six half-day sessions 
of four hours each. Several members of the Board are usually in attendance, 
and especially the member whose questions are included in that particular 
session. The honor system prevails, and applicants are permitted to leave 
their work-papers at the Secretary’s desk, and stroll the corridors of the 
capitol for a breath of air, a cigarette, a soft drink, etc. By order of the 
Florida Court, adopted in June 1948, the subjects, scope and number of ques- 
tions at each examination are as follows: 


No. of 
Subject Scope Questions 
Business Associations Agency, Corporations, Partnerships 4 


Commercial Law Contracts, Negotiable Instruments, Sales 4 
Constitutional Law Florida, United States 4 
Equity Equity, Mortgages, Trusts 4 
Florida Pleading, Proce- Appeals, Common Law Pleading, Equity 
dure & Practice, Ethics Pleading, Judgments and Executions, 
Rules of Practice, Ethics 4 
Property Real Property, Personal Property 4 
Taxation State Taxation, Federal Taxation 4 
Wills, Probate and Guardian- Administration of Estates, Guardian 
ship & Ward, Wills 4 
Administrative Law State and Federal Administrative Law, 
Extra-ordinary Legal Remedies 2 
Conflicts and Construction Conflicts of Laws, Statutory Construction 2 
Criminal Law and Procedure Criminal Law and Procedure 2 
Domestic Relations Adoption, Child Custody, Marriage, 
Divorce 2 
Evidence Evidence 2 
Federal Jurisdiction and Rules of Procedure, Jurisdiction of Fed- 
Procedure eral Courts 2 
Insurance Insurance, Including Workinen’s and Un- 
employment Compensaticn 2 
Torts Torts 2 


Each applicant is given a number upon entering the examination, which 
number accompanies his papers throughout the examination. All of his answer 
sheets bear that number. At the close of the examination that number is 
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entirely removed from all answer sheets, and a new number assigned to 
each applicant, which is totally unrelated to the first number. The only code 
to these numbers is preserved in absolute secrecy by the Secretary. In grading 
the papers, the examiner has no knowledge of the identity of the author, 
and complete anonymity is secured. In this manner the grading of answers 
is made as nearly impersonal and impartial as ingenuity can devise. 


Each question is graded on the basis of 100%, and each member grades 
only the answers to the respective questions assigned to him. This work is 
done at the homes of the members after the examination is concluded. As 
the grading is completed, each member independently forwards his grades 
to the Secretary. When all grades are in, the latter recapitulates the same, 
divides the total thereof by the number of questions, and the passing grade 
is 75%. The time elapsing between the close of an examination and the an- 
nouncement of the result varies from two to six or seven weeks. Answers 
are graded on the basis of the grasp of the legal question, and the reasoning 
displayed by the applicant, rather than controlled by the factor of a tech- 
nically correct result, or a test of memory. Definitions are rarely asked. 
When any appreciable number of grades fall within a point or so below 
passing, the Board meets in special session, and reviews all of the papers to 
ascertain if the questions were fair in scope, factually clear, etc. The Board 
has thoroughly discussed the theory of grading, and is in full accord as to 
the principles to be applied in grading answers, but each member grades his 
papers independently of other members. Applicants are notified by the 
Secretary of their success or failure, but individual grades are never released. 


For years the Board was vexed with the problem of repeaters, and plagued 
with considerable criticism thereby. As a result, in October 1943 the Board 
adopted a rule providing that any applicant who had unsuccessfully taken 
three examinations should not be admitted to any subsequent examination 
until twelve calendar months had elapsed since the last examination taken, 
to allow time for further study and preparation. This rule has been well 
received and generally approved by bench and bar. Its operation is self- 
evident. In 1942 repeaters comprised 52% of those taking Florida bar exami- 
nations and 38% in 1943. In 1947 there were only six repeaters out of 103 
applicants. 


It may be of interest to schedule the numbers of candidates taking the 
Florida bar examinations in the past ten years, and the number thereof who 
successfully passed: 


Number of Number 
Year Applicants Passing 
1938 132 26 
1939 108 32 
1940 82 30 
1941 __. 92 44 
..... 69 24 
1943 20 9 
29 
1946 . 189 82 
1947 103 54 


It is submitted that the rising percentage of successful applicants after 1941 
reflects the wisdom of the A. B. A. rule, adopted in 1941, after which the 
quality of preparation of applicants was perforce increased. 
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The Supreme Court order of June 1948, revising the subjects and scope 
of bar examinations, was the result of extensive investigation and delibera- 
tion by a committee of the Board and the full Board. Contact was established 
with the law examiners of a number of states, the deans of several leading 
law schools, and The National Conference of Bar Examiners. It is the con- 
sidered opinion of the Florida Board and the Florida Supreme Court that 
the revision brings the Florida bar examination up to date in the developing 
fields of law, and de-emphasizes certain subjects which are becoming obso- 
lescent or falling into diminishing importance. 


The Florida State Bar Association and the Board of Law Examiners have, 
within the last year, established liaison committees to study their common 
problems. Already much satisfactory progress has been made. General ap- 
proval has been accorded to this program, and it is felt that open discussion 
of the ideals, methods, and objectives governing admission to the bar, between 
the Association, the Board and the Court, has promoted greater harmony 
and sympathetic understanding of the problems. 


At the request of the Board, the state law schools have furnished questions 
for the examinations from time to time. This has given the Board an oppor- 
tunity to check the content of the examination with those conducted in the 
law schools. Within the past year the Board has also inaugurated a policy 
of holding a special meeting every six months or so at one of the state law 
schools—visiting each in rotation. This has also been gratifying to all, and 
augurs much good in promoting better understanding between the Board, 


the faculties and the students of the subject of legal education and bar 
admissions. 


This brief article cannot be closed without a well-deserved and unreserved 
tribute to the Florida Supreme Court. After all, with inherent jurisdiction over 
admissions and plenary rule-making power, an unsympathetic Court could 
quickly reduce the law examiners to mere functionaries. The Court and its 
members unfailingly have lent an ever-sympatheic and understanding ear to 
the problems of the Board, have always gone further than the request made, 
and have demonstrated complete confidence in the Board and given full 
support to it on each trying occasion. The lawyers of Florida owe a tremendous 
debt to the members of our State Supreme Court for their courageous and 
enlightened stand in improving the standards of admission to the bar. 


| | 
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ATTORNEYS’ FEES IN PROBATE 
PROCEEDINGS 


by SELDEN F. WALDO of the Gainesville Bar 


Probate practice is generally looked upon by the members of the legal 
profession as being one of the most desirable branches of the law in which 
to conduct their practice. Usually, items which come to an office in this 
field are uncontested, thus relieving the lawyer of the tension and strain 
which accompanies vigorous litigation. However, the responsibility involved 
is usually very great because frequently in estates of decedents there are 
large sums of money and valuable real and personal property, the handling 
of which requires considerable skill and, consequently, the value of pro- 
fessional services is accordingly high. 


Considering the importance of this branch of the practice it is quite re- 
markable that the Supreme Court of Florida has been called upon to write 
very few opinions on this subject. This is even more remarkable when one 
discovers that courts in other jurisdictions have been frequently required 
to adjudicate various aspects of the legal relation arising between an attorney 
and the executor of a will, or the administrator of an estate. It will be the 
purport of this article to briefly review the more important decisions of the 
Supreme Court of Florida and to indicate generally some of the factors in- 
volved as enumerated by other jurisdictions. 


Paragraph 734.01 Florida Statutes Annotated provides: 


“Any attorney who has rendered services to an estate or the personal 
representative, may apply to the court by petition for an order making 
an allowance for attorney’s fees, and after notice to persons adversely 
affected the court shall make such order with respect thereto as shall 
be proper.” 


It will be readily seen from an examination of the foregoing provision 
that there is no definite rule or standard set forth in the statute to guide the 
probate judge in fixing compensation for counsel. It has generally become 
the custom in most of the circuits of Florida, either by way of a minimum 
fee schedule adopted by local bar associations, or otherwise, for an attorney 
to receive a minimum fee for performing the customary services in the ad- 
ministration of an estate of an amount equal to the statutory minimum basis 
allowed personal representatives. This rate, as set forth in 734.01 F.S.A. is 
six per cent for the first $1000.00; all above that sum and not exceeding 
$5000.00 at the rate of four per cent, and all above $5000.00 at the rate 
of two per cent. This provision formerly provided in addition thereto 
“if the gross value of the principal of the estate or fund accounted for 
amounts to $100,000.00 or more each personal representative shall be en- 
titled to the full compensation hereinabove provided for, unless there are 
more, in which case the compensation to which two would be entitled may 
be apportioned among them.” The practical effect of this provision was to 
double the compensation allowed executors and administrators in those 
estates where there were two or more personal representatives and where 
the amount involved exceeded $100,000.00. It logically followed, therefore, 
that in large estates of this nature minimum attorneys’ fees were accord- 
ingly increased. This section of the statute was eliminated by the 1947 
legislature and in lieu thereof the following language was adopted: “Irre- 
spective of the number of personal representatives or the gross value of the 
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principal of the estate or funds accounted for, the court may allow only 
reasonable compensation for the entire services of the personal representa- 
tive or representatives; provided, however, that where there are two or more 
personal representatives the entire compensation allowed may on hearing, after 


due notice, be apportioned among them according to the services rendered 
by each respectively.” 


It would seem, therefore, that it would now appear to be improper to 
allow minimum attorneys’ fees in large estates where there are two personal 
representatives, on the basis of double compensation. 


With regard to attorneys’ fees generally, the Supreme Court of Oregon, 
in the case of Kirchoff vs. Bernstein, 92 Oregon, 378, 181 P. 746, says: 


“The value of services performed by an attorney cannot always be 
measured with the same degree of exactitude as can a bushel of wheat 
or a ton of coal.” 


The Supreme Court of Florida, in the case of Monroe vs. Birdsey, 136 
Southern, 886, said: 


“The question of attorney’s fees is a very delicate one to treat. The 
law authorizes a fair, just, and reasonable compensation, comporting 
with the service rendered, but the elements that enter into the determi- 
nation of such an amount are many and varied. The service performed, 
the responsibility incurred, the nature of the service, the skill required, 
the circumstances under which it was rendered, the customary charges 
for like service, the amount involved, and the ability of litigants to 
respond, may be mentioned as some of these elements.” 

The Canons of Ethics of the American Bar Association observe: 

“In fixing fees it should never be forgotten that the profession is a 
branch of the administration of justice and not a mere money getting 
trade.” 


While not applying to the particular subject under consideration, namely, 
fees in probate matters, the Supreme Court of Florida, in the case of F. L. 
Stitt & Co. vs. Powell, 114 Southern, 375, wrote an opinion which is of con- 
siderable importance to the bar generally. This case held that in the absence 
of an express agreement between the attorney and the client, the law implies 
a contract by one employing an attorney, to pay him reasonable compensation, 
and in determining what compensation is reasonable considerable emphasis 
was placed by the court on the beneficial results obtained by the attorney 
for the client. In this particular case the attorney, through his negotiations, 
secured the purchase by his client of very valuable real estate at a price 
of $450,000.00. Subsequently the client sold the property for $750,000.00, 
netting a profit of $300,0000.00. The Supreme Court of Florida upheld the 
verdict of the jury fixing the amount of a reasonable attorney’s fee for 
the plaintiff at $45,00.00. During the course of the negotiations one of the 
officers of the defendant corporation told the plaintiff attorney “If you put 
this thing through, I will give you in addition to your fee, $10,000.00 worth 
of American Express checks so you and Mrs. Powell can take a trip to 
Europe.” While upholding the verdict for $45,000.00, as reasonable compen- 
sation, the Supreme Court refused to require the defendant to deliver the 
$10,000.00 in American Express Company Travellers checks as additional 
compensation, upon the ground that this promise was without consideration. 
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The writer has been able to find no case in which our court has written 
an opinion in a probate matter in which the amount involved is set forth 
clearly, as well as the work of counsel and the fee which was allowed counsel 
likewise set up. Such a decision would, of course, give the bar some indication 
of the attitude of our Supreme Court, especially where there was disagree- 
ment as to the amount to be allowed the attorney. The case of Saliba vs. James, 
196 So. 832, presented a situation which is somewhat analogous, however. 
An insane person left the abode of his son, where he was staying, and took 
up residence with strangers who prevailed upon the incompetent to give 
them valuable property and large sums of cash. In a proceeding wherein the 
attorneys represented the insane person, some $23,0000.00 was recovered. 
Accordingly, the attorneys filed their petition with the lower court and 
requested the allowance of a fee of $7,500.00 as reasonable. This was ap- 
proved by the chancellor and on appeal the Supreme Court reduced this sum 
from $7,500.00 to $5,000.00. However, in this decision, the court very care- 
fully observed that the evidence offered upon which the order of the lower 
court was based was not made a part of the record, and the court indicated 
that it was possible that proof establishing the reasonableness of a fee of 
$7,500.00 in such a situation could be received by the lower court, but since 
the appellate court had no such proof before it and had nothing to go on, 
save a review of the services of the attorneys as reflected by the record in the 
case, the fee was accordingly reduced to $5,000.00. This decision quite clearly 
indicates that our Supreme Court is ready and willing to sustain a reasonable 
fee for attorneys and will not hesitate to award a good fee in worthy cases, 
but the court has definitely indicated that the reasonableness of the fee 
allowed should be very carefully sustained by proof and this proof should 
be made a part of the record. 


No attorney representing contestants in litigation to determine the validity 
of a will should undertake representation of this nature without reading the 
recent decisions of the Supreme Court of Florida on this subject. In a series 
of cases our court has made the law on this one point fairly clear. In the 
case of Watts, et al. vs. Newport, 9 Southern 2d, 417, our court held that al- 
though the proponent of the alleged last will and testament of Letitia V. 
Graham had acted in bad faith in offering a purported will for probate, but 
that since the attorneys for the proponent acted in good faith and at the 
time they accepted employment had no clue which could place them on 
notice of the executrix’s bad faith, the bad faith of the executrix could not 
be visited on the attorneys by operation of law so as to defeat payment of 
their fee and expenses out of the estate. The court indicated in that case 
that the question of whether attorneys for the executrix were entitled to 
payment of fees was a question for the Probate Court to decide. The case 
was remanded to the lower court and presented for decision to Judge Barns, 
later Justice Barns, and while Judge Barns, acting as Probate Judge, did 
not find that the executrix’s attorneys were acting in bad faith when they 
accepted her employment, but in very vigorous language he did find: “That 
under the facts and circumstances her attorneys may not have been required 
to withdraw from the case but did proceed at their own hazard, i.e., with the 
red flag of danger flying high.” 


There was a subsequent appeal in re Graham’s Estate, 23 Southern 2d, 
485, in which the court sustained Judge Barns in disallowing attorney’s fees 
and held that the statute that provided that an executor who was justified in 
offering a will for probate shall generally receive his costs and attorney’s 
fees out of the estate, even though unsuccessful, does not entitle the execu- 
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tor’s attorneys to be paid anything if the executor was acting in bad faith, 
no matter how ignorant the attorneys were of his bad faith. 


In the case of in re Bernays Estate, 7 Southern 2d, 444, an opinion by 
Mr. Justice Terrell held that application for the payment of costs of litiga- 
tion involving an estate must be made to the Probate Judge and if he finds 
that the executor contestant or proponent of the bill acted in good faith and 
without fraud, or that the litigated question was vital to the estate or resulted 
in benefit to it, reasonable costs may be awarded. This rule was subsequently 
amplified by Mr. Justice Sebring in Smith vs. Callison, 12 Southern 2d, 381, 
where our court disallowed attorney’s fees where petitioners had unsuccess- 
fully sought to revoke the probate of the will of the decedent. The court held 
that it could not be said that such unsuccessful contestants or their attorneys 
had rendered service to the estate or the personal representative within the 
meaning of the Probate Act. The facts were distinguished from a case where 
counsel has been employed to obtain or create a fund for the joint benefit 
of all parties and has been successful in his efforts. The case was also dis- 
tinguished from a situation where an attorney represents one who is named 
as executor in a will, which is apparently valid on its face, and who in good 
faith offers the will for probate. 


Another very interesting case decided in Florida, which should’ be of 
great benefit to the profession, is in re Warners Estate, decided by the Su- 
preme Court May 7, 1948. 35 Southern 2d, 296. In that case the Supreme 
Court reversed the Circuit Judge who had refused to sustain an order of the 
County Judge impressing a lien upon the assets of an estate for services 
performed by the attorneys to one of the legatees. Noting the fact that “a 
litigant should not be permitted to walk away with his judgment and refuse 
to pay his attorney for securing it”, the court held that the attorney could 
enforce his lien upon the assets of the estate for services rendered a legatee 
in and about the administration proceedings. 


Generally speaking, where an attorney at law is named as executor or 
administrator of an estate, the executor or administrator may be allowed 
credit for fees paid to a law firm of which he is a member, only if it is agreed 
between him and his partners that he is not to share in the monies to be 
received by the firm for its services, and he may not be allowed such a 
credit otherwise. 21 Am. Jur. 688. See also 18 A.L.R. 635. However, Section 
734.01 F.S.A. sub-section (4) provides: “If the personal representative is a 
practicing attorney at law of this state and has rendered legal services in 
connection with his official duties he shall be allowed such fees therefor as 
shall be just and reasonable” 


The Supreme Court of Florida has been furnished no opportunity to rule 
on the above statutory provision; however, it would appear to be readily 
apparent that the majority rule has been abrogated by statute in Florida 
and an attorney may serve both as executor or administrator and perform 
legal services for the benefit of the estate and receive compensation in 
both capacities. 


Frequently a testator incorporates in his will a testamentary limitation 
as to the amount which may be paid for legal services. Most courts take the 
view that since an executor may incur a personal liability for the conduct 
of his lawyers, such a testamentary limitation as to the amount which may 
be paid for legal fees in not generally binding upon the executor. 33 C.J.S. 1227. 
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It is usually a good idea for attorneys representing an estate to secure 
permission of the court approving the employment. While a representative 
need not secure permission of the court before employing counsel, nor for 
that matter before paying his attorney’s fees, he does, however, proceed at 
his own risk if he does not first obtain such approval. No allowance will be 
made for counsel fees and other similar expenses necessitated by the personal 
representative’s own fault or misconduct, neither will expenses attending 
litigation for the benefit of particular heirs, legatees, or other persons, be 
allowed out of the general estate. 33 C. J. S. 1209, et seq. 


In representing an estate fees are based only upon the amount of services 
actually rendered and the beneficial results obtained. No allowance can be 


made for a retainer fee that the representative agrees to pay an attorney, 
without prior court order. 21 Am. Jur. 687. 


Another situation to which very careful attention should be paid is in 
the representation of an administrator of an estate, when a will is offered 
for probate. The weight of authority is apparently in accord on the rule 
that an administrator of an estate appointed on the assumption that the 
decedent died intestate can not incur attorney’s fees in resisting the probate 
of a purported last will and testament and charge the attorney’s fee to the 


estate, even though the administrator successfully connie the alleged will. 
10 A.L.R. 802; 69 A.L.R. 1057. 


Frequently, attorneys who draw a will for a testator insert a provision in 
the will in which the attorney is named to represent the executor in the 
probate of the will and the administration of the estate. The effect of such 
provision is considered in a very recent annotation, 166 A.L.R. 491. The 
weight of authority appears to be that such provisions are merely suggestive 
in nature and not binding upon the executor, who is at liberty to disregard 
such provisions and to select an attorney of his own choice. There is a minority 
view, however, which is exemplified by a line of cases arising from the 
Supreme Court of Louisiana, which proceed upon the theory that although 
the naming of an attorney may be distasteful or disadvantageous to the 
executor, the testator may impose such conditions as he sees fit on his 
executor and the latter is free to accept or decline the trust if not satisfied 
with the conditions imposed. Rivet vs. Battistella, 120 Southern 289. 


Courts in other jurisdictions have laid down a number of general consid- 
erations to be used in arriving at a reasonable fee in probate matters. The 
very recent case of in re Kentana’s Estate, 10 N.Y.S. 2d, 811, is a case 
decided by the New York Supreme Court and subsequently affirmed by the 


Court of Appeals, which contains a number of very helpful statements. This 
case held: 


“The reasonable compensation to counsel for conduct of an uncompli- 
cated estate of moderate size would ordinarily approximate between five 
per cent of gross assets and a single executor’s commission, but if 
serious complications are encountered or services necessarily extend 
over a period considerably longer than that customarily required for 
settlement of the usual estate, the figure must be varied.” 


While the time involved by counsel in handling affairs of his client is 
generally considered to be a consideration, this court stated “the number 
of hours expended by the attorney in labor for the estate is one of the least 
important factors to consider.” The court goes on to point out that the bene- 
ficial results obtained are the major consideration. 
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While courts usually accord some attention to the time factor, it is gener- 
ally considered to be of little importance. See Adair Lumber Co. vs. Atchison 
T. & S. F. Railroad Co. 19 Federal Supplement 415, and Trimble vs. Kansas 
City S. & G. Railroad Co. 201 Mo. 372, 100 Southwestern 7. Nevertheless, it is 
to be unqualifiedly recommended that attorneys keep accurate accounts of 
the time which they expend performing services for the estate, since such 
a time record is of considerable weight with the court and in some cases a 
reduction in fee has been made by the higher court because the attorneys did 
not submit an accurate account of the time involved in their representation. 
See City National Bank & Trust Co. vs Sewell, 300 Ill. App. 582, 21 North- 


eastern 2d, 810, and also Kephart vs. Horvath, 263 Mich. 211, 248 
Northwestern 598. 


A basic factor that is taken into consideration by courts generally in fixing 
the amount of an attorney’s fee is the character and extent of the services 
and the nature of the litigation which may be involved as ancillary to a 
probate proceeding, or the types of transactions which were rendered by 
the attorney in behalf of the estate. Where a number of attorneys represent 
the estate the amount to be allowed as counsel fees is not measured by the 
number of attorneys employed, but by the value of the services employed. 
The fact that several attorneys rendered the service in question does not author- 
ize an increase of the aggregate allowance therefor, but merely requires a 
division of the fee among those contributing their services. See Milbank, 
Tweed & Hope vs. McCue, 11 Federal 2d, 100. See also Miller vs. Keown, 
176 Ky. 117; 195 Southwestern 430. 


One of the factors to be taken into consideration in allowing the reason- 
able value of an attorney’s service is the ability and standing of the attorney 
and the skill with which he performs the service. Incompetence on the part 
of an attorney is grounds for reducing the fee. Moreover, it has been held 
that useless and unnecessary work performed by an attorney cannot be 
taken into consideration in determining the amount of his fee. Buehler vs. 
Buehler, 373 Ill. 626; 27 Northeastern 2d, 466. It is also to be observed that 
the Canon of Ethics of the American Bar Association generally holds that in 
fixing the amount of an attorney’s fee for work of a general nature, it is 
proper to consider “the character of the employment, whether casual or for 
an established and consultant client”. This would apparently justify an 
attorney in charging less where he represented banks or trust companies for 
whom he performs a great deal of work. In the event the attorney’s repre- 
sentation in the particular proceeding necessitated his foregoing other em- 
ployment, this is a factor which should be taken into consideration in fixing 
the amount of his fee. 62 American Bar Association Reports, 714. 


It is well settled that in fixing the amount of an attorney”s compensation 
his standing in the profession for learning, ability, and integrity, should be 


taken into consideration. In a very old case arising in the state of Tennessee 
the court, in Bowling vs. Scales, said: 


“In estimating the value of professional services, there is a personal 
element which neither the applicant, the court, nor his brother lawyers 
who may be called on as witnesses, can or ought to ignore. The same 
services rendered by a young lawyer with the ink on his license scarcely 
dry, and by a veteran of forty years’ experience, who may have occu- 
pied high judicial position, will properly enough, be measured each 
by a very different standard, and will entitle each to very different 
compensation.” 
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The statement has been attributed to Benjamin H. Brewster, onetime Attor- 
ney General of the United States, that a lawyer starts by giving $500 worth 
of law for $5 and ends by giving $5 worth for $500. 


A very clear factor and one which some courts consider the most im- 
portant single item in determining the amount of an attorney’s compen- 
sation, is the amount of money involved or the value of the property or rights 
in controversy, and it follows also that the amount recovered in the event 
of litigation should be taken into consideration in fixing the amount of an 
attorney’s fee. 143 A.L.R. p. 693. Also, the importance of the matter at hand 
and the degree or amount of responsibility assumed are likewise factors. The 
annotated volume 143 A.L.R. beginning on page 702 has a number of cases 
set forth which generally hold that in determining what would be reasonable 
compensation for the attorney for an administrator or executor, the size and 
value of the decedent’s estate should be taken into consideration. 


The suggestion has been made in at least two jurisdictions that where 
the attorney is performing probate service for a charitable or public trust 
the fee to be allowed by the court, while adequate and reasonable, should 
not be as high as in those cases where the attorney is representing indi- 
viduals. See Wemme vs. First Church of Christ Scientist, 111 Or. 386, 227 
‘P. 277, Cincinnati Southern Railroad Co. vs. Porter (1918), 21 Ohio N. Pns. 441. 


A very lengthy line of decisions has held that in determining the amount 
to be awarded to an attorney it is proper for the court or jury to take into 
consideration the amounts usually charged or allowed for similar service in 
the same locality, and it has been held that a schedule of minimum fees of 
a local bar association might be taken into consideration in fixing the reason- 
able value of an attorney’s services, since such a schedule is expressive of 
the concensus of opinion of the legal profession. Dent vs. Foy, 214 Ala. 251; 
107 Southern 218, David vs. Southern Import Wine Co., La. 171 Southern 
180. Accordingly, it would appear to be appropriate for the various bar 
associations in the state to pass fee schedules, suggesting to the court ap- 
propriate fees to be charged in probate proceedings and in this way a definite 
standard can be secured. Where a litigant goes outside of a given locality 
and employs an attorney who resides in another county, such an attorney 
is generally allowed extra compensation for this fact. N. R. Enyart vs. Orr, 
78 Colo. 6, 238 P. 29. 


The overhead expenses of attorneys in maintaining their offices are to 
be taken into consideration in determining the value of their services, and 
an attorney who maintains a well equipped office, with capable assistants, 
is entitled to a larger fee than one not so equipped. Tasker vs. Cochrane, 94 
Calif. 361. 271 P. 503. Dykeman vs. N. Y. 171 N.Y.S. 370, re Davison Chemical 
Co. 14 Federal Supplement 821. 


As indicated above, this subject has been litigated vigorously in other 
jurisdictions. A brief appearing in 143 A.L.R. pages 728-749, sets up a resume 
of perhaps a hundred or more cases which have arisen in other jurisdictions 
over the amount to be allowed attorneys in probate matters. These cases 
illustrate fees which have been sustained or disallowed of as low as $100.00 
and fees which have either been sustained or disallowed of several hundred 
thousand dollars. The examples there set forth will perhaps furnish a prece- 
dent for nearly any type of estate proceeding and the award of a fee of 
almost any amount. The annotation has outlined very clearly the facts in 
each individual case and the reasons upon which the court bases its approval 
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or disapproval of the particular sum. This annotation is highly recommended 
for those attorneys who are seeking specific citations to present to the court 
to sustain any given fee in a probate matter. However, in examining this 
annotation, which is quite exhaustive, a word of caution should be noted. 
The year in which the particular decision is written is of vital importance, 
because the courts generally reflect variations in the purchasing power of 
money and the cost of living, and in those years when the value of the dollar 
in purchasing power was low the awards of the court are inclined to be 
higher in amount and in those years when the purchasing power of the 
dollar is high the courts are inclined to be low in their estimates. For that 
reason the cases and conclusions which have been reached in this article 
have in general been those which would apply more readily to the situation 
at the present time, when inflation is highly prevalent. 


For illustrations of various types of attorney’s fees in other proceedings, 
in addition to probate matters, it is to be observed that there is a supplemental 
summary in 143 A.L.R. 852, in which the annotater has briefed approxi- 
mately two hundred and fifty cases of all types relating to attorneys’ fees 
and specific amounts which have been in litigation. Since the later brief in- 
cludes cases outside of the scope of this discussion, it has not been referred 


to and is mentioned now only as a matter of general interest to members 
of the bar. 
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ESTATE TAX—DEDUCTION FOR FUNERAL 
EXPENSES OF A MARRIED WOMAN 


By GEORGE W. ERICKSEN* of the Tampa Bar 


It is particularly true in the practice of law concerning estate taxation 
that the attorney must be familiar with all the details of probate and property 
law as well as tax law. An example of this concerns deductions for funeral 
expenses of a married woman. The tax counsel examining the Florida law on 
the subject would likely turn first to the services. Under Prentice-Hall, for 
example, he would find the following specific reference to Florida law on the 
subject (Par. 23,941) : 


“Funeral expenses and expenses of last illness of a married woman 
dying testate a resident of Florida, paid pursuant to the terms of the last 
will and allowed by the laws of the state as a charge against the gross 
estate, held, a legal deduction from the gross estate. Estate of Lucy O. 
McGugan, (1942) 47 BTA 658.” 


The McGugan case cited refers to Fletcher vs. Rickey, 154 So. 147. That case 
adopted the common law rule that the funeral expenses of a married woman 
are the responsibility of the husband. Under that rule, since they are not a 
proper charge against the estate, they could not, under the estate tax law, be 
a proper deduction. The Code, § 812(b) (1), permits the deduction of such funeral 
expenses “as are allowed by the law of the jurisdiction . . . under which the 
estate is being administered. . .”, and the regulation (105,81.31) provides that 
the executor may make deductions for amounts actually expended by him and 
payable out of decedent’s estate. Consequently, at the time of the McGugan 
case in 1942, there was no possibility of deducting the funeral expenses of 
a married woman if she died intestate. 


In the McGugan case there was a will by which the married woman said, 
“I direct that all my just debts and funeral expenses be paid out of my 
estate . . .”. The Board there determined that that direction made it legally 
proper to pay the funeral expenses out of a married woman’s estate and that 
payment was a proper deduction for estate tax purposes. The Board also appar- 
ently permitted the expenses of last illness to be likewise deducted, although 
those were not specifically referred to in the will. 


In 1945 the Supreme Court of the State of Florida, in Coral Gables First 
National Bank v. Colee, 20 So. (2) 675, decided that while under the common 
law the husband was responsible for the wife’s funeral expenses, that under 
the married women’s acts (referring specifically to FSA § 708.08 and the cases 
interpreting them) the rule should now be that the funeral expenses of a married 
woman constitute an indebtedness against her estate. Consequently, it would 
appear that now in intestate cases, as well as in cases where the testator so 
provides, funeral expenses of a married woman should be paid out of the estate 
and should be a proper deduction for estate tax purposes. 


The case for expenses for last illness is not as clear. The McGugan case 
apparently took the liberal view with regard to such items as deductions. It 
is possible that the husband, in providing for medical attention for his wife, 
could make the obligation entirely his, in which case, as it was not a debt of 
the estate, it would not be deductible. No such definite arrangement is usually 


*Member Committee on Federal Taxation 
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present. Consequently the provisions of a will would more than likely be con- 
trolling. It is advisable, therefore, in drawing wills for a married woman, rather 
than to use the phrase used in the McGugan case, to use a common terminology: 


“I direct that my executors pay out of my estate all my just debts, 
including the expenses of my last illness and funeral expenses, as soon 
as is convenient to the orderly administration of my estate.” 


Of course, it is also essential that these debts and funeral expenses be actually 
paid out of the estate. In some cases it may be necesary, because of some emer- 
gency or other, that a relative, often the husband, make certain advances for 
those expenses, and the relative should be reimbursed for these advances as 
soon as is conveniently possible. 


Lifer Reeord Closed 


Death came unexpectedly November 
2nd to JAMES ERNEST YONGE, 55, 
one of Miami’s leading attorneys. Mr. 
Yonge died in his sleep at his home, 
9208 Bay Drive Surfside. He apparently 
had been in good health and was at his 
office in the DuPont building on Mon- 
day, November ist. A luncheon had 
been scheduled Tuesday in honor of his 
20th anniversary of service with PAA. 
Descendant of one of Florida’s most 
prominent families, the attorney was 
the son of J. E. Yonge, Sr., a lawyer 
who represented Escambia County in 
the Florida Constitutional Convention 
in 1885. Born in Roanoke, Va., Yonge 
received a degree from Washington 
and Lee in 1913 and was admitted to 
the Florida bar in 1916 after complet- 
ing his law studies at the University 
of Florida. He joined the -.tmy in 
World War I and was one cf the first 
fighter pilots overseas. This early in- 
terest in aviation was never lost. Re- 
turning to Miami he formed a law part- 
nership in 1919 with S. Pierre Robi- 
neau, which continued until 1933. Mr. 
Yonge withdrew to practice independ- 
ently. A new association with Thur- 
mond E. Whiteside was formed recent- 
ly. In addition to his legal activities 
Mr. Yonge was a member of the Amer- 


ican Legion, Kappa Sigma social fra- 
ternity and former president of the 


University of Florida Alumni associa- 
tion. 


FRANCIS FULLER, 41 year old 
New Smyrna Beach City Attorney died 
unexpectedly on November 15th. Born 
in St. Augustine June 26, 1907, Mr. 
Fuller went to New Smyrna 38 years 
ago, was graduated from high school 
there and had been a practicing attor- 
ney since his graduation from Univer- 
sity of Florida, with the exception of 
the years in the Army during World 
War II. He was active in many civic, 
social and fraternal organizations. He 
was a descendent of the Mickler fami- 
ly, pioneer St. Augustine residents. A 
past exalted ruler of the local Elks 
Lodge, Mr. Fuller was a member of the 
Board of Directors of Greater New 
Smyrna Beach Chamber of Commerce, 
and of the Board of Governors of 
Smyrna Yacht Club. He was affiliated 
with the Lions Club, Anglers Yacht 
Club, American Legion Post and other 
local organizations. He was a member 
of the Sacred Heart Catholic Church. 


ARTHUR GARDNER LEWIS, re- 
tired attorney, who resided at 325 Ninth 


26 FLORIDA LAW JOURNAL 


Avenue, Northeast, St. Petersburg, died 
November 4th at his summer home in 
Hancock, Mass. He was 74. A native 
of Saratoga Springs, N. Y., Mr. Lewis 
was a graduate of Harvard University 
class of 1896. He received a master’s 
degree in 1897 from Harvard and 
was awarded an LLB Degree from 
Harvard Law School in 1900. He 
was a member of Phi Beta Kappa 
and Delta Upsilon, and The Flor- 
ida, Massachusetts and Illinois Bar 
societies. Mr.-Lewis was a member 
of the St. Petersburg First Congrega- 
tional Church, Echo Club, Art Club and 
Yacht Club. He practiced for a short 
time in Chicago, Ill., later in Boston, 
Mass., and came to St. Petersburg in 
1919 to open a law office. He retired 
in 1925 due to ill health. 


They, Tell Me That 


MAXWELL BAXTER and MAX- 
WELL BAXTER, Jr., announce the for- 
mation of a partnership for the prac- 
tice of law under the firm name of 
Baxter & Baxter, with offices in Bryan 
Court, Fort Lauderdale, Florida. 


WILLIAM JENNINGS DUNN and 
CHARLES B. CLEVELAND announce 
their association in the general prac- 
tice of law, with offices at 605 Lincoln 
Road, Miami Beach. 


ROBERT C. KIME, Attorney, has 
opened law offices in the Soll-Bussey 
Building, 214 Royal Palm Way, Palm 
Beach. Mr. Kime has practiced law in 
Palm Beach for the past year and for 
three years prior to that time practiced 
in Gainesville, Fla. 


For matters of convenience MARX 
M. FEINBERG announces the change 
of his name to MARX M. FABER, and 
the removal of his law offices to 412 
Congress Building, Miami, Florida. 


C. HAROLD HIPPLER, city attor- 
aey for Eustis and Umatilla, was unan- 
imously elected president of the Florida 
League of Municipalities at the State 
Convention held recently in Pensacola. 


(Continued on Page 31) 
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INTEGRITY 


LAWYERS’ TITLE. 
GUARANTY 


NEWS 
and 


NOTES 


From 


LAWYERS TITLE GUARANTY FUND 


Phone 2-1646 


P. O. Box 2671 


Orlando, Florida 


On January First the Lawyers’ 
Title Guaranty Fund celebrated its 
first anniversary. During this first 
year of operation the Fund has issued 
approximately six million dollars in 
guaranteed titles. The membership has 
increased constantly so that we can 
now announce that nearly seven hun- 
dred Florida lawyers have met the re- 
quirements, are now members and is- 
suing guarantees backed by the Fund. 
The issuance of Fund guarantees has 
shown a gradual and consistent increase. 
With this first year’s experience we 
can now say that the success of the 
program is assured and we look for- 
ward to a constantly increasing use by 
the member-lawyers throughout Flor- 
ida. 


Most of the credit for our progress 
goes to Raymond E. Barnes who served 
as Executive Secretary during the first 
year and a half. It was with sincere 
regret that Raymond’s resignation was 
received. However, the call of duty to 
serve the State as Chairman of the In- 
dustrial Commission was too loud to go 
unheeded. We are sure the entire Fund 
membership joins us in wishing Ray- 
mond well in his new and important 
duties. We certainly owe him a debt 


of gratitude for his untiring effort 
which have brought this operation to 
its present sound position. 


The Board of Trustees at its meet- 
ing on December 11, coincident to the 
Bar Delegates meeting in Orlando, ac- 
cepted Barnes resignation effective De- 
cember 31, and employed Robert J. 
Bishop, of Orlando, who has served as 
Assistant Executive Secretary for most 
of the last year, to succeed Barnes. 


The Board also accepted the resig- 
nation of Chairman Hewen A. Lasseter, 
Trustee for the Ninth Circuit. Mr. 
Lasseter originally tendered his resig- 
nation several months ago because of 
his entry into private business outside 
the active practice on a full time basis. 
Lasseter’s resignation was likewise ef- 
fective December 31, and the Board in- 
structed the Executive Committee, com- 
posed of Trustees Donn Gregory, of 
Tampa, as Chairman, Ed R. Bentley, 
of Lakeland, and Charles A. Savage, of 
Ocala, to nominate a successor for Las- 
seter, to be voted on by the full Board. 
At the time of going to press the Com- 
mittee had not made its nomination. 


In assuming his duties as Barnes’ suc- 
cessor, Bishop stated that his plans 
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Raymond E. Barnes served as Executive Sec- 
retary of Lawyer’s Title Guaranty Fund until 
January 1, when he resigned in order to ac- 
cept the Chairmanship of the Florida Indus- 
trial Commission on January 4. 


Barnes’ successor, Robert J. Bishop, of Or- 
lando, who has served as Barnes’ assistant for 
most of the past year. 


involve an intensive program laid out 
by the Fund Trustees. He solicited the 
active participation of all Fund mem- 
bers and called for continued and in- 
creasing interest on their part. 


The Fund is now re-negotiating its 
present contract of re-insurance with 
Lloyds of London. It is expected that 
these negotiations will result in a much 
more favorable contract with broader 
coverage in addition to a_ possibly 
lower rate. 


At the last annual meeting, the Flor- 
ida State Bar Association voted to en- 
dorse, aS a sponsored program, Law- 
yers’ Title Guaranty Fund. In order 
to apprise the Association membership 
of the Fund’s activities and progress 
the Journal has entered into an ar- 
rangement with the Fund whereby the 
Fund will carry space in each issue of 
the Journal. It is appropriate that this 
Department be commenced on the first 
anniversary of the Funds operation. 
This is a fitting way for the Fund to 
tell the Organized Bar of Florida that 


the period of promotion or uncertainty 
is past. The Fund is today a sound and 
going business operation. 


The Fund members are grateful to 
Editor Tribble and to Chairman Leroy 
Collins and the Publication Committee 
for working out the details whereby 
the Fund was allowed to purchase the 
allotted space in our publication. 


It is our plan to bring to the readers 
each month material of interest to them. 
In addition to news of the activities 
of the Fund and Fund members we 
hope to give from time to time case 
comments and briefs of the important 
and current decisions bearing on real 
estate titles and title examination work. 


We hope this feature of the Journal 
will be well received by the readers. 
The Fund office in Orlando invites 
your comments. 


Fund personnel are continuing and 
increasing the contacts looking for- 
ward to acceptance by the insurance 
companies and various other lending 


FLORIDA LAW JOURNAL 29 


institutions which are active in the 
mortgage field in Florida. A number 
of insurance companies now accept 
Fund guarantees on a par with any 
other of the forms of title evidence. 
Most of the Federal agencies in the 
mortgage field have accepted it, and 
the others assure us that acceptance 
is merely a matter of formality and 
the time involved in paper work through 
channels. 
* * *% * 


The Florida Law Journal Vol. XXII, 
No. 5, May 1948 carried at page 171 
an article by George B. Carter about 
the Fund. Doubtless many of you read 
it. However, because of cogency and 
aptness of phrasing, we reprint here a 
few excerpts from this article. Also, 
we commend the article for reading by 
those who might have missed it last 
year. We guarantee it will make you 
stop and think. 


“As a client’s economic affairs in- 
crease he seeks more and more to guard 
against economic risks, and he is a 
potential customer of the institution 
that will furnish him with a written 
guarantee against loss. As a group, 
lawyers have been slow to recognize 
that fact and have not provided title 
guarantees, although they can well do 
so. By failing to do so, they are faced 
with ultimate loss of all real estate 
practice, except what goes to those 
who are willing to do the work of ex- 
amining titles for a salary or on a 
share-cropping basis. 


“There is an old fable about a sheik 
and his camel. The desert wind made 
the night so cold and the sand so irri- 
tating that the camel eased his head 
through the flaps of the sheik’s tent 
and asked if he could keep his head 
out of the cold and sand. The sheik 
agreed. Then the camel asked leave to 
move in farther to protect his shoulders. 
The sheik agreed. Soon the camel pro- 
posed that if he could come in farther 
he could protect his back and he would 
be better able to carry the sheik the 
next day. With that the camel moved 
. in, and squeezed the sheik out. 


“What is the actual situation? Gen- 
erally, it is somthing like this: The 
title insuring company has its local 
agent. Usually the agent is an abstract 
company. The application for title in- 
surance is made to the agent. The agent 
either has the title examined by a sal- 
aried attorney or by an approved at- 
torney. If by a salaried attorney, then 
nothing goes to a lawyer, except the 
salary. If the title is examined by an 
approved attorney, in due course he 
receives about one-third of the amount 
of the premium, the agent one-third, 
and the title insurance company one- 
third. Again, I say share-cropping. 


“Public records over the country 
show that he losses on title guarantees 
just a little more than one-half of one 
per cent of the premiums. In Florida 
for 1946 the net premiums reported 
amounted to $1,145,000.00. The losses 
amounted to $6,000.00. That is typical 
of other states. Brushing aside all the 
chaff, what is the kernel of the deal; 
what is the economic substance of the 
business? It is this: Lawyers are al- 
lowing to escape directly two-thirds of 
the revenue for title work in order to 
provide financial security for losses 
that do not amount to more than one 
per cent of the two-thirds. In other 
words, a title insurance company gets 
$66.67 out of what was a _ lawyer’s 
$100.00 just to provide insurance that 
results in loss cost of 52 cents, and 
leaves the lawyer $33.33 for doing the 
same work and with the same respon- 
sibility, for which he has been getting 
$100.00. 


“The victims of the share-cropping 
system in the Cotton Belt never de- 
scended to such a state that those who 
did the work got so small a percentage 
of the revenue. 


“If the arrangement gave the public 
dealing in real estate something of 
value the legal profession could not 
supply, then there would be some rea- 
son for the arrangement to exist. But, 
by the application of business and legal 
facilities that lawyers work out every 
day for their clients, lawyers can pro- 
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vide more adequately and economically 
than others the financial responsibility 
that is increasingly desired. 


“This is what is happening: With 
revenue that a generation back went 
to law offices, title insurance corpora- 
tions are advertising to take the busi- 
ness away from law offices, setting up 
elaborate title offices, and other facili- 
ties. In effect, the legal profession is 
financing corporate competition in the 
practice of law. 


“A few months back a member of 
one of the larger law firms in the State 
tcld me he examined the title in a 
$1,500,000.00 deal. His firm received a 
check from the title insurance com- 
pany for about $800.00. 


“A member of the board of trustees 
of the Fund examined the title for title 
insurance on a $1,000,000.00 mortgage 
loan. The company, without asking him 
the amount of his fee, mailed him a 
check for $1,000.00 and advised him 
that that was his fee. (You don’t pay 
your yardman for mowing your yard 
without asking him how much you 
owe him. If you did you would insult 
him.) The premium for the policy was 
$5,800.00. If the Fund had been oper- 
ating and he had used it he would have 
collected the $5,800.00, kept $4,350.00, 
remitted $1,450.00 to the Fund and 7 
years later gotten back all or a sub- 
stantial part of the $1,450.00. 


“Not only are lawyers meekly sur- 
rendering a large source of revenue. 
They are surrendering the independence 
of the profession and they are work- 
ing on a share-cropping basis in a field 
that is their own. 


“In December a member came to the 
Fund’s office to get forms. He stated 
that he had gone back over his firms 
income records, and up through 1925 
a high percentage of their practice was 
from title examinations. In 1925 title 
work by two members of the firm pro- 
duced $57,000.00. In recent years title 
work has amounted to near nothing as 
they do not care to do the work under 
present conditions. That is the story 


over the state, over the country. Worse 
than Cotton Belt share-cropping. 


“While the Fund was being organized 
we dipped into the future for a view 
of what the Fund can easily be. As- 
sume 1,000 members and that they 
average $1,000.00 each a year for title 
work. That is $1,000,000.00 a year for 
the 1,000 members. At the present rate 
of 25% to the Fund, that gives the 
Fund $250,000.00 a year. Assume a 
stable membership of 1,000 members 
and an average of $1,000.00 each in 
title fees over five years. That gives 
a gross of contributions to the Fund 
amounting to $1,250,000.00. Assume a 
high loss experience of 1% of the 
$5,000,000.00 gross fees, or $50,000.00, 
paid out in losses over the 5 years. 
That leaves $1,200,000.00. Assume op- 
erating expenses, including advertising 
of $40,000.00 a year, or $200,000.00 for 
the five years. That leaves a net fund 
of $1,000,000.00, which after 7 years 
begins to go back to the members, but 
being replaced by the regular income 
of additional contributions which will 
more than off-set the returns to 
members. 


“What is the result? For 5% of the 
$5,000,000.00 in fees, or for $250,000.00 
the profession has given their clients 
financial responsibility superior to any 
other arrangement. Under the title in- 
surance practices, the profession would 
pay not $250,000.00 but $3,333,333.33. 
(You will observe that in these calcu- 
lations no recognition has been given 
to income from investments by the 
Fund, which at 242% on $1,000,000.00 
would produce $25,000.00 a year, which 
would go a long way toward paying 
expenses. ) 


“In this connection, I want to point 
out that the Fund should not and will 
not become involved in any other busi- 
ness undertaking and incur other finan- 
cial risks. As the name implies, it is a 
trust fund. Its funds can only be in- 
vested in securities legal for invest- 
ment by insurance companies. 


It is possible that after the Fund 
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has net assets of $250,000.00, or more, 
the members would prefer that the 
trustees reduce the rate of additional 
contributions. Say after there is 
$250,000.00, reduce to 20% until there 
is $500,000.00, then reduce to 15% until 
there is $1,000,000.00, then reduce to 
10% until there is $2,000,000.00, and 


then reduce to 5% and let it stand. But 
when reductions in contributions are 
made, provisions will be made for new 
members to contribute at the present 
rate until their contributions are as 
much as old members. Then the new 
members will, of course, go on the 
reduced rates.” 


“Shey “(ell Me That 


(Continued from Page 26) 


E. WILLIAM GAUTIER has been 
appointed as City Attorney for the City 
of New Smyrna Beach, succeeding Her- 
’ bert F. Fuller, who died recently. Gau- 
tier’s appointment was for the balance 
of Fuller’s term. 


Assistant Attorney Generals appoint- 
ed by Richard W. Ervin, Jr., to serve 
after he takes office January 4th are: 
MALLORY HORTON, of Miami, 
MARY SCHULMAN, of Okeechobee, 
J. ROBERT McCLURE, present sec- 
retary to the State Road Department 
and former executive secretary to Gov. 
Spessard L. Holland; GEORGE M. 
POWELL, of Jacksonville, former chief 
assistant to outgoing Attorney General 
J. Tom Watson; RALPH ODUM, of 
Lakeland, GEORGE OWENS of Talla- 
hassee, former assistant federal proba- 
tion officer: LOUIS LEIBOVIT of 
West Palm Beach. Ervin said he plans 
to retain REEVES BOWEN, FRANK 
HEINTZ, FRED M. BURNS, HOW- 
ARD §S. BAILEY and T. PAYNE KEL- 
LY, Sr., from Watson’s staff of assist- 
ants. James B. Toney was asked by 
Ervin to continue as office manager 
at least until the end of the 1949 Legis- 
lative session. The attorney general- 
elect will employ new graduates of the 
University of Florida and Stetson Uni- 
versity law schools as special assistants. 


PHIL O’CONNELL, West Palm 
Beach, Palm Beach county State’s at- 
torney has accepted the presidency of 
the Florida International Baseball 
League for the 1949 season following 


the appointment at a meeting held in 
Tampa on Sunday. O’Connell will suc- 
ceed Judge Wayne Allen of Miami. The 
league will play in class B baseball next 
season going up one notch from class C. 


ERNEST WEBB, LLB, 1947, has 
opened offices in the Vanity Fair Ar- 
cade, Lakeland, Florida. 


COLONEL LOREN B. HILLSIN- 
GER, who received his degree of law 
from the University of Florida last 
June, has associated himself with one 
of Orlando’s oldest and best known law 
firms, that of Smith, Fishback and 
Williams. 


ROBERT H. CARLTON, recent 
graduate of the University of Florida 
Law School announces the opening of 
law offices in the Petteway Building, 
Tampa. 


A new law firm, known as GOLD- 
STEIN, KLEIN and BURRIS, has 
opened offices at 605 Lincoln Road. The 
partnership was announced in Novem- 
ber by E. Max Goldstein, Nathaniel J. 
Klein and Jac. D. Burris. 


THOMAS V. LEFEVRE, attorney, is 
now associated with the law firm of 
Bussey, Mann, Simmons in the First 
National Bank Building, St. Petersburg. 


ROBERT J. RANDOLPH has moved 
to Stuart from Sparta, N. C., and will 
be associated with attorney Evans 


Crary in the New Arthur Denon Build- 
ing. 


FLORIDA STATUTES, 1941 


The State offers the following official legal publications 
prepared by the Statutory Revision Department 
of the Attorney General’s Office: 


Volume I, Forma Statutes, 1941 


containing the general statutory law of the state through 
1941, court rules, and constitutions of the United States 
and Florida; 

Volume II, FLtoriwa Statutes, 1941 


containing the history and revision notes and the annota- 
tions to the statutes, court rules, and constitutions con- 
tained in Volume I; 


Volume III, FLorwa Statutes, 1941 


Containing helpful and useful matter, including the British 
Statutes in force in Florida, Whitfield’s notes, selected Fed- 
eral laws in general use, and an index to the special and 
local laws of Florida. 


1947 CUMULATIVE SUPPLEMENT TO VOLUME I 
1947 CUMULATIVE SUPPLEMENT TO VOLUME II 


These volumes and supplements may be obtained NOW from the 
Secretary of State at the following postpaid prices: 


Volumes I and II to purchasers within the state—each $10.00 
(to purchasers out of the state—each $13.50) 


Volume III to purchasers within the state—$3.75 
(to purchasers out of the state—$4.50) 


1947 Cumulative Supplement to Volume I—$4.75 
(to purchasers out of the state—$5.50) 


1947 Cumulative Supplement to Volume II—$3.00 
(to purchasers out of the state—$3.30) 


All publications of the Statutory Revision 
Department will be sold and delivered through 


THE SECRETARY OF STATE 
TALLAHASSEE 


NUMBER 3: 


| 

Number 3 of the series of interesting and valuable ex- 
cerpts from CORPUS JURIS SECUNDUM has just been 
published and a limited number of copies is available 


for complimentary distribution. This one deals with the 
subject of 


INJUNCTIVE RELIEF AS TO 
CONTRACTS IN RESTRAINT 
OF TRADE 


where such restrictions are contained 
in Contracts of Employment or for the 
Sale of a Business. 


Reprinted from the C.J.S. title 
INJUNCTIONS 


If you would like to have a copy, just drop us a line to 
that effect and one will be mailed to you with our com- 
pliments. 


THE AMERICAN LAW BOOK COMPANY 
272 Flatbush Avenue Extension 


Brooklyn 1, New York 


FLORIDA LAW 


of the 


FAMILY, MARRIAGE and DIVORCE 


by 


JAMES M. CARSON 
(of the Miami Bar) 


The influence of the court upon the laws under 
which the people of Florida live has been no- 
where more noticeable than in the develop- 
ment of the ‘‘Law of the Family, Marriage and 
Divorce.’ There have been very few statutory 
changes since the divorce laws of 1835, but 
it will appear in the text of this book that the 
decisions of the Supreme Court have clarified 
the requirements for the procuring of divorces, 
and that there have been many equitable de- 
cisions with regard to property rights, custody 
of children, adoption, and other subjects of 
an allied nature, particularly within the past 
twenty or thirty years. 


One Large Volume 
Bound in Fabrikoid, $20.00 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 
Pryor & Hunter Sts. P. O. Box 4214 Atlanta 2, Georgia 


HARRISON SERVICE SAVES TIME © PROTECTS CLIENTS 
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